STRUCTURE, RELATIONSHIP, IDEOLOGY, OR, HOW WOULD WE KNOW A "NEW PUBLIC LAW" IF WE SAW IT?
Peter M. Shane* Academic writings and judicial opinions are the research materials most accessible to legal academics. It is thus unsurprising that, when asked to discuss "New Public Law," professors of administrative law, constitutional law, and legislation focus chiefly on emerging scholarship1 and judicial output. 2 This tendency illustrates the general and quite understandable phenomenon that people, including law professors, do most whatever they can do most readily.
Nevertheless, however elegantly and provocatively we analyze each other's work and the labor of judges, discerning whether a new public law exists ought to involve a broader inquiry. In this essay I explore the complexity of the inquiry. Although I seek to provide some reasons for thinking that, in various respects, we may or may not have a New Public Law, my purpose is not to answer that inquiry definitively but rather to provide a sharpened awareness of the breadth of issues that the inquiry poses.
In what follows, I suggest the range of activities that count as "law" is so great, and the ideological as well as material aspects of those activities are so important, that assessing change involves deeply contestable matters of interpretation. Whether we diagnose change depends not only on the data on which we focus, but on the questions we pose to the data. We would use the appellation "New Public Law" most reasonably if we interpret our legal culture as manifesting some strong and likely enduring changes in direction. I do not. My own * Professor of Law, University of Iowa. A.B. 1974 , Harvard; J. D. 1977 , Yale. -Ed. I would like to thank the symposium participants for their helpful comments on an earlier draft of this paper, as well as those of my Iowa colleagues who participated in a discussion of an earlier draft during our Works-in-Progress lunch series. I benefited also from the help of research assistants Paul Goddard, Iowa 1992, and Angela Washington, Iowa 1993. 1 REV. 907 (1991) . Including Professor Strauss' work here may be somewhat inapt because he uses his review more as a vehicle to express his own interpretation of certain aspects of regulatory and judicial activity rather than to comment on the state of scholarship. 
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[ Vol. 89:837 interpretation bears witness to a great deal of activity, even innovation, but not to new ways of thinking about the administrative state, its relationship to the people, or the relationship of government organs to one another.
I. INTERPRETING CHANGE
To identify the New Public Law is to assess change, a quintessentially interpretive task. After all, however we define our subject, some change always takes place from one day to the next. Some of those who made, implemented, or interpreted law yesterday are missing from the stage today. New actors have appeared. The opinions courts and agencies write today have different names, paragraphs, and page lengths from those of yesterday. Policymakers will be influenced by last night's news, which, to some degree, differed from that of the night before. To ask if we have a New Public Law is thus not to ask whether change has occurred; it has. The question is whether the change that has occurred is worth noting. That question cannot be answered without interpretation and theory.
A. What Is ''New"?
To start most obviously, if we are to search for a New Public Law, we must have some way of deciding what is "New." In our society, which has not recently undergone any revolutionary experience comparable, say, to the fall of Stalinist governments in Eastern Europe, the proper way to approach this issue is not obvious. Any ascription of "newness" necessarily involves at least three large and difficult issues.
First, to characterize a public law as new, we must identify some past moment in time as an appropriate baseline for comparison, and somehow construct a portrait of public law as it then existed. This task itself involves complex interpretation. Rather than catalogue all the possibilities, however, I will simply designate as my "baseline moment" the last occasion when someone made a widely accepted case for the existence of a New Public Law. That baseline is 1975, when Richard Stewart published his article on "The Reformation of American Administrative Law." 3 A portrait of public law at that time might refer to:
1. the great broadening of public law concerns at the federal level throughout the 1960s and early 1970s; 4 2. the flowering of the "new property" and its implications for due process; 5 3. the displacement of adjudication by informal rulemaking as the primary procedural mode for agency decisionmaking; 6 4. the evolution of judicial concern from an exclusive focus on relieving unjustified administrative intrusions into private activity to a focus that encompassed administrative failure to implement legislative programs with sufficient vigor or comprehensiveness; 7 5. the revolution worked by Watergate in executive legal accountability;8 and 6. judicial efforts to promote within the administrative system "a surrogate political process to ensure the fair representation of a wide range of affected interests in the process of administrative decision." 9
After choosing a mid-1970s baseline and drawing this portrait of public law reality, the natural inclination is to construct a portrait of similar dimensions for 1991 and to quasi-quantify the distance traversed for each of these elements. For example, an analysis might try to show how much more or less "new property" the law of 1991 protects as compared to the law of 1975. Merely to state the project this way, however, is to suggest much of its problematic character. The half-dozen features of reality I have attributed to 1975 form an incomplete list, did not appear at the same moment, did not necessarily represent the culmination of preceding linear trends, and did not stand in equally low or high relief in mid1970s reality. Moreover, features of our public law that were technically decades old in the mid-1970s are easily left out of the mid-1970s portrait, although their full implications are still being worked out in new ways and with new self-consciousness today. Like the performer who becomes an overnight success after decades in regional theater, those phenomena which should now count as critical to a New Public Law might be phenomena long practiced, but little noticed until recently.
Matters grow yet more complex. Even if we spot distinctions between the data of today and the data of yesteryear, we must decide 5 . Reich , The New Property, 13 YALE L. J. 733 (1964) . For a bibliography of "new property" cases, see Reich, The New Property After 25 Years, 24 U.S.F. L. REv. 223, 242 (1990) . S. 511 (1985) (extending Harlow rule of qualified immunity to the Attorney General). 9 . Stewart, supra note 3, at 1670. [Vol. 89:837 what to make of the differences we identify. For example, does more or less adjudicative policymaking today suggest a New Public Law? Arriving at standards for judging whether what is new is really important enough to count as "New" is as problematic as choosing and portraying the baseline.
One attractive standard, however contestable, is easily stated. Our public law is "New" if the features we identify imply a theory of the state different from the theory of the state most plausibly attributed to the public law of our baseline time. By "theory of the state," I mean a widespread understanding of the relationship of the state to its citizens, of official institutions to one another, or of the core purposes of government activity.
This standard is demanding. Because changes in prevailing understandings of the state and of its role and operations are presumably rare, the approach is biased against the diagnosis that new policy developments are worthy of the title "revolution,'' "paradigm shift," "sea change," and the like. The appropriateness of this bias is, of course, debatable. The standard may be commendable, however, in that it guards against treating as a New Public Law what may better be characterized as short-term shifts in the political landscape that are unlikely to have enduring impact.
The third profoundly difficult threshold issue in assessing "what's new" is that of perspective. To disabled Americans, the enactment of the Americans with Disabilities Act 10 may be an event revolutionary enough by itself to mark the advent of New Public Law. To prison inmates familiar with habeas corpus jurisprudence, the Burger Court's retrenchment on prisoner rights may have been a similarly profound development. 11 As legal academics, we are presumably susceptible to the same temptation felt in any self-identified subpopulation to give most weight to that which most directly affects us or the people whose lives we encounter. These observations do not suggest that any of the above perspectives is right or wrong. Rather, the point is that all such perspectives are partial, even if well-rooted in our particular experience and observation. We should therefore resist the temptation to regard the incomplete academic perspective as neutral and universal. Instead we must maintain a concentrated awareness of the multiplicity 10 . 104 Stat. 327 (1990 REV. 169 (1982). of existing perspectives and remember that the assessment of "Newness" depends upon one's situated point of view. 12 
B. What Is 'Public Law"?
Deciding what should count as "New" is clearly not the only preliminary challenge in the search for a New Public Law. We must also determine what counts as Public Law.
Consider law first. Most commonly, we regard as law those formal operations through which the coercive power of the state is brought to bear on individuals. Statutes and their enactment are law. Judgments and the adjudications that produce them are law. To limit law to what is contained in West Reporters and statutory codes, however, is like treating as religion only what appears in holy or otherwise authoritative texts. It is more profitable to regard law or religion in a more encompassing cultural sense, namely, as webs of institutions and practices through which a society represents to itself its shared understandings of right and wrong -or, to use more legalistic language, the legitimacy or illegitimacy of individual or governmental activity. 13 What makes law different from religion and art is itself a shared cultural understanding 14 that particular varieties of rhetoric (briefs, for example, in contrast to prayer), action Gudgment, in contrast to prophesy), and authority (the Constitution, in contrast to scripture) are legal and not chiefly something else. Law thus extends beyond authoritative texts and includes public expectations of law, informal bargaining between political institutions, and even the writings of legal academics.
A final uncertainty is how much of this "law" counts as "public law." No participant in this symposium was surprised when those invited turned out to be professors of administrative law, constitutional law, and legislation. Legal academics habitually associate the public law label with cases in which the government is a party or with certain categories of work product from certain institutions. The three subjects just identified are the umbrella areas most conventionally associated with that workproduct and those institutions, at least on the civil 12 [ Vol. 89:837 side of the law. The conventional view, however, produces some anomalous results. For example, bankruptcy law, which is largely statutory, is private law, while wholly judicial interpretations of the Constitution are public. The enforcement of statutes by administrative agencies would seem perforce to be public, even though some such enforcement may be the adjudication of traditionally private law claims. 15 As Professors Farber and Frickey demonstrate, the formal distinction between "private law" and "public law" may no longer be useful. 16 We may be wise to regard as public law all aspects of law which have a major impact on the implementation of public policy or collective interests. This might suggest that all law is public law because public policy is implicated, however tenuously, even in contract disputes in small claims courts. Yet, if we are to investigate the reality of public law, we should be less concerned about wasting our attention on areas of private law that tum out to be marginally related to our theoretical interests than ~bout ignoring categories of historically private law, such as products liability, bankruptcy, or employment law that have become powerful tools for the implementation of social policy.
II. RELATIONSHIPS AMONG SOCIAL 0ECISIONMAKERS
By some measures of public law innovation, it is clear that our current public law is at least decades old. For example, the mix of institutions for establishing and implementing public law has not markedly changed over the past three decades. Nor has the scope of public law concerns at the federal level significantly expanded or contracted since the Johnson and Nixon presidencies. 17 Public law, however, may also be assessed by how it embodies and seeks to implement some theory of the relationships among different levels and branches of government. In this latter context, changes have taken place; what to make of these changes is less clear.
United States law allocates socially significant decisionmaking authority along three divides: private/public, state/federal, and executive/legislative/judicial. If expect to see shifts along these axes. At a formal level, we would expect changes in the rules governing the assignment of certain functions to particular decisionmakers and in the discretion that governments have to rearrange the distribution of power. At the level of practice, we would anticipate changes in the actual locus of important decisionmaking activity. The picture that emerges in these respects is decidedly mixed. In terms of form.al doctrine there is great debate, even ferment, but little actual change. Genuine changes are, however, taking place at the level of practice, although whether or not they amount to a New Public Law is uncertain.
A. The Public/Private Divide
Consider first the public/private front. The past fifteen years have witnessed increasing policy interest in privatization, whether in the form of deregulation or in the turnover of public enterprises to private ownership and control. 18 In the world of practice, this interest has produced some change. Most notably, transportation 19 and telecommunications20 have been deeply deregulated in ways likely to endure. Legislators also appear to be more willing to respond to social needs by creating incentives for private business to provide solutions to particular problems, for example, in child care. 21 Yet, it would seem to be an exaggeration to suggest that the private sector is somehow displacing the public sector as a source of public policy or governing norms. In some deregulated fields, such as financial services 22 and broadcast communications, 23 reregulation seems 18 . See Garland, Deregulation and Judicial Review, 98 HARV. L. REv. 507, 507-09 (1985) (noting the theoretical and political origins of the movement toward deregulation). On the federal level, discussion of privatization seems to be limited to contracting for prisons, see Robbins, Stat. 2736 Stat. (1990 . Because, however, the agency retains plenary authority to terminate an arbitration proceeding or to vacate any award before it becomes final, the government may be sufficiently implicated in the exercise of the arbitral authority to avoid the problem of excessive delegation to nongovernment actors. The Negotiated Rulemaking Act authorizes agencies to involve private parties in negotiating certain proposed rules. Negotiated Rulemaking Act, Pub. L. No. 101-648, § 586(a), 104 Stat. 4969 (1990) . Because the product of such private influence, however, is only a proposed rule that must still proceed through notice-and-comment rulemaking and receive the agency's imprimatur, the government likewise remains implicated in the exercise of policymaking power and avoids excessive delegation to nongovernment negotiators. 27 marked a revolution in constitutional understanding, and that the enactments upheld in those two cases portend a drastic shift in the intended distribution of national governmental power. 38 The better view, however, is that Mistretta is of limited practical significance and Mo"ison was entirely predictable and well founded on prior constitutional interpretation. It is Justice Scalia's view in Morrison that, if adopted, would count as a significant departure. 39 Mo"ison is best understood against the backdrop of recent "presidentialism,'' in particular, the increased vigor with which Presidents over the past quarter century have asserted inherent authority to supervise the policy content of all domestic administration. 40 Presidentialism, and presidential arguments for more control over the bureaucracy, are themselves not new. Alarm over the "headless fourth branch" and concern that the President have sufficient staff and authority to coordinate the evolving administrative apparatus of government were no less concerns of Franklin Roosevelt than of Ronald Reagan. 41 Even the most recent presidential initiatives in regulatory oversight, however, have not produced any change in conventional legal understanding of the locus of decisionmaking authority with respect to domestic policy. Defenders of recent presidential initiatives, including some legal scholars, have gone beyond arguing that the oversight executive orders are permissible exercises of presidential power, particularly in light of Congress' forbearance. They have argued that the ers have lost two, Justice Powell and Chief Justice Burger. There is no firm basis for supposing that Justices Scalia, Kennedy, and Souter will provide the two votes required in order to revert to National League of Cities. 36 vesting of executive power in a unitary presidency signals an exclusive presidential power of administrative supervision. This power supports the oversight orders and is not subject to congressional supervision. 42 The targets of this line of argument are the so-called "independent" agencies, and the supposed immunity from removal of any heads of such ~gencies who refuse to follow the policy directives of the President. Although these independent administrators are typically subject to discharge for cause, it is conventionally understood that no cause for removal would exist merely because an administrator declined to follow the President's policy preferences in favor of policy initiatives that the administrator preferred and which were also within the administrator's lawful discretion.
The Supreme Court has not expressly decided whether the President has constitutional authority to give binding orders to administrators regarding the exercise of their administrative discretion. The case law prior to Morrison sends murky signals at best. The Court had held, for example, that Congress would be aggrandizing its administrative role impermissibly if it (a) insisted that the President get congressional approval before firing an administrator, 43 (b) vested in itself the power to appoint administrators, 44 or ( c) reserved to itself the power to remove administrators by means other than impeachment. 45 The holdings of these cases do not make clear, however, the extent to which these formal limits on Congress' power to take over administration also imply that the President has supervisory authority that Congress may not limit in other ways.
The constitutional debate is yet murkier because of Humphrey's Executor v. United States, 46 the leading pre-Morrison case upholding congressional power to structure administrative relationships. In Humphrey's Executor, the Court upheld Congress' authority to limit the removability of Federal Trade Commissioners to removal "for cause." In explaining its holding, however, the Court described the commissioners as occupying "no place in the executive department" 47 and exercising "no part of the executive power vested by the Constitution in the President." 48 Read in a formalistic way, the characterization of the FfC as outside the executive department leaves the 42 Commission in organization-chart limbo, and renders the Court's decisions limiting congressional power over administration more difficult to understand.
Morrison irons out much of the doctrinal difficulty, leaving the separation of powers landscape basically untouched. Morrison involved portions of the Ethics in Government Act of 1978, as amended, 49 which (a) permit a judicial panel to appoint special prosecutors in a limited class of criminal cases, so and (b) limit the Attorney General's (and, indirectly, the President's) power to remove such counsel to removal for cause.st
Because Congress had not attempted to expand its role in the appointment or removal of independent counsel, the precise issues presented in the pre-Morrison cases did not arise. Instead, following the express constitutional provision for the appointment of "inferior officers" by "courts of law,"s 2 the Court inquired first whether an independent counsel was an "inferior officer" and, if so, whether the judicial appointment of such an officer would be incongruous with the powers vested in courts by article III. Finding both "inferiorness" of offices 3 and no incongruity in the judicial appointment of a prosecuting attorney, s 4 the Court upheld Congress' prescription for the appointment of these officers.
With respect to the "for cause" removal provision, the Court explicitly rejected a formalistic reading of Humphrey's Executor in favor of a more functional reading. According to the Court, the issue with respect to removability was not the branch with which an individual was traditionally affiliated. Rather, the question was whether limited removability would compromise the President's capacity to discharge particular functions vested in the President by the Constitution.ss Implicitly determining that the Constitution does not vest in the President the power of criminal prosecution, a proposition well supported by history, S 6 the Court concluded that limited removability had no disabling effect on the President. the Court implies that, despite the permissibility of "for cause" limitations on removability, the President must have direct or indirect authority to discharge administrators who are guilty of malfeasance of office. Even if the Constitution does not guarantee the President plenary supervision of administration in the area of domestic policy, the Constitution does charge the President to "take Care that the Laws be faithfully executed." 57 The Court might well read the faithful execution clause as mandating some presidential removal authority with respect to all officers of the United States.
Second, the Court fails to employ a narrower and equally conventional course of reasoning. In Nixon v. Administrator of General Services, 58 the Court had earlier articulated a balancing approach to separation of powers challenges, under which the Court poses two issues in the case of an asserted separation of powers violation: Does the challenged initiative of one branch threaten to undermine the constitutional responsibilities or prerogatives of another branch? If so, is the initiative nonetheless justified because of an overbalancing interest that is within the initiating branch's authority to pursue? 59 The Morrison Court could have avoided deciding whether limiting the President's policy control over criminal prosecution intrudes on his constitutional authority. The Court could have simply assumed such an intrusion, but nonetheless upheld the Act because it serves an overbalancing interest in criminal law enforcement in a narrow class of cases in which the executive's conflict of interest in self-policing is quite conspicuous. 60 Because the Court could have but did not adopt such a narrow rationale it appears that the Court is unpersuaded by Justice Department attacks on independent agencies and by executive insistence on exclusive presidential authority to supervise administrative policymaking with respect to domestic affairs. This fact is confirmed by Mistretta v. United States, 61 which upheld the placement under judicial administrative supervision of the United States Sentencing Commission -again, under the necessary premise that the Constitution does not vest in the President the particular function that the commission performs. · Similar reasoning would presumably support new legislative limits, should Congress choose to impose them, on presidential influence in such areas as environmental policymaking, workplace 57 . U.S. CoNST safety regulation, and food and drug control because the Constitution does not grant the President inherent power to act in any of these areas.
If the Supreme Court were to adopt the theory that the unitary presidency implies exclusive presidential policy control over all discretionary domestic policymaking vested in administrative agencies, the Court would depart from our public law tradition. Traditionally, Congress has primary responsibility for domestic policymaking, and the President has whatever supervisory leeway Congress permits. Statutory codification of presidential regulatory oversight, 62 or congressional decisions granting the President policy control over independent agencies, might also reflect a substantial change in the prevailing sense of the appropriate distribution of policymaking authority. So far, however, neither change seems likely.
D. Stability in Theory, Change in Practice?
The analysis thus far, which has sought out formal change in the legal principles governing the distribution of decisionmaking power along the public/private, state/federal, and executive/legislative/judicial divides, suggests continuity in U.S. public law. Regarding formal principles, there is little new. The world of practice, however, yields some contrary evidence.
For example, although the formal scope of decisionmaking authority may not have increased in the 1980s for the private sector or for state governments, the public increasingly viewed the private sector and state government as more likely sources of solutions to social problems than the federal government. One indication of the growing role of the private sector was the dramatic increase throughout the 1980s in charitable donations, despite a decrease in tax rates that made such contributions more expensive for many donors. 63 On the federalism side, the Reagan Administration's determination to "devolve" governmental authority back to state and local levels resulted in a profound increase in regulatory and social service initiatives in the states. 64 62. For discussion of Congress' deliberations on codifying Presidential oversight, see J. MAsHAW Whether these events mark changes in our legal culture significant enough to constitute a New Public Law is questionable. The impulses and concerns leading to a rise in charitable giving might well, over time, translate into support for new government programs concerning health, safety, and social welfare. The magnitude of many problems, both geographic and economic, may defy state and local remedy. The preference of interstate business for uniform systems of regulation may result in a· return of federal regulatory initiatives. Though both the right and left appear discontented with large government institutions, and technocratic, top-down solutions to social ills, there simply may be insurmountable obstacles to what localism can achieve. We are more likely, I suspect, to see the development of sensitivity to local concerns within large, centralized government agencies than the displacement of large agencies and centralized programs with grass roots controls.
Separation of powers practice has also evolved notably since 1977. The Office of Management and Budget's (OMB) more systematic attention, especially under Presidents Carter 65 and Reagan, 66 to the routinization of presidential oversight of regulatory policymaking has been a major innovation. 67 These presidential oversight initiatives signal the advent of a centralized micromanagement of administration that represents a probable increase in presidential power.
Again, however, what these changes mean socially is ambiguous. Congress can check presidential power by narrowing the discretion vested in those administrators whom the President supervises, by exempting particular categories of regulation from OMB review, by promulgating alternative or additional procedures that limit the impact of presidential oversight, or by simply turning up countervailing congressional pressure on agencies -through oversight and appropriations hearings -not to submit to OMB's policy preferences. Such developments have already occurred to some degree. 68 Moreover, two administrative law scholars have called Congress' tendency in the 1980s to tighten up its delegations of administrative authority to executive agencies a "quiet revolution" in administrative law, a revolution 65 [ Vol. 89:837 that greatly reduces the potential policy impact of presidential oversight. 69 
III. RELATIONSHIPS BETWEEN GOVERNMENT AND "THE PEOPLE"
In addition to embodying a theory of institutional relationships, public law also manifests the legal system's prevailing assumptions about the relationship of government to the people. At least two aspects of this relationship are worth highlighting. The first is the nature of government accountability. The second is the degree to which public law manifests a conventional view of public welfare programs as obligatory or discretionary. Under an obligatory view, law is interpreted and government behaves as if government owes individuals certain affirmative duties. We might expect, for example, that citizens under such a government would enjoy some form of Franklin Roosevelt's second Bill of Rights. Conversely, under a discretionary view of government, law is interpreted and government behaves as if the services that government provides are mere privileges, and as if private, rather than public, institutions are the ordinary and most important sources of moral and material support for individual sustenance.
A. Accountability to the People and Its Implementation
In terms of notable innovations, our public law arguably is "newest" with regard to the appropriate enforcement of official accountability. Although the substantive impact of recent changes is not yet clear, we appear to be moving increasingly in the direction of legal and bureaucratic accountability for government decisionmakers and, in some notable respects, away from direct democratic accountability. At some point, the changes in degree may be significant enough to regard as changes in kind.
A series of cases in which the Supreme Court has rendered unconstitutional most forms of patronage hiring and firing illustrates the recent movement. Beginning with Elrod v. Burns 70 in 1976, the Court has evolved a constitutional doctrine that the first amendment precludes both discharges and refusals to hire 71 on a partisan basis unless 69 the position involved is one for which partisan affiliation can reasonably be regarded as a job-related qualification. The mere fact that the position involves discretionary decisionmaking or even the possession of confidential information is not enough to satisfy this test. If a position is subjected to partisan control, it must involve the making or implementing of policy of a kind and at a level to which partisanship is relevant. 72 It would take extensive and sophisticated research to know how many jobs are likely affected by this legal change, and what the realworld impact of the change will be. Analytically, however, it seems all but certain that these cases will further the general breakdown of party discipline as a source of official accountability and increase the significance of other accountability measures, such as bureaucratic performance evaluation and judicial review.
These cases further a trend in which legal and bureaucratic accountability rhetoric is elevated on all fronts, with an ever more obvious blurring of the line between legal and political accountability. Not surprisingly, because of the breadth of much statutory delegation, agencies are necessarily called upon to function conspicuously as policymakers in the implementation of statutes. Their policy choices, whether embodied in the reading of a statute or in its direct implementation, are reviewable on explicitly political grounds by both Congress and OMB. Agencies also face judicial review to assure their nonarbitrariness under the Administrative Procedure Act. 73 Notwithstanding occasional judicial protestations to the contrary, this form of accountability enables courts to second-guess agency policy choices significantly and to call such supervision "law. 
'
What seems new, however, is that the elevation of law over politics has affected congressional oversight as well. The events collectively called "Watergate" precipitated a sharp turn to formal law as a source of control over executive officials. 75 Although too much should not be made of a few examples, it is remarkable that Congress used the special prosecutor mechanism, rather than appropriations, as the vehicle for retaliating against the Reagan Administration for refusing to share environmental regulation information with Congress. 76 The key oversight issue in the Iran-Contra episode was whether anyone broke the law, and "what did the President know and when did he know it?" 77 The key congressional response on accountability, so far, for the savings-and-loan debacle has been the "Keating Five" ethics proceeding. 78 During fall 1990, when President Bush commenced deploying military personnel to Saudi Arabia to mount offensive operations against Iraq, the dominant issue in interbranch debates over the deployment was whether the President complied with the War Powers Resolution. 7 9 In these various episodes of possible political malfuncPrimary Steel Inc., 110 S. Ct. 2759 Ct. (1990 (rejecting an ICC interpretation of the Interstate Commerce Act under which, contrary to an 80-year-old Supreme Court decision, it would be an "unreasonable practice" for a carrier to seek enforcement of a high rate filed with the ICC after negotiating a lower rate with a particular shipper); Sullivan v. Stroop, 110 S. Ct. 2499 Ct. (1990 (upholding, without reference to Chevron, an interpretation of the AFDC Act that excludes "child insurance benefits" received through Social Security from the category of "child support payments" calculated with respect to Aid to Families with Dependent Children); Dole v. United Steelworkers, 110 S. Ct. 929 (1990) tion, Congress has invoked the rhetoric of law more prominently than the rhetoric of democratic accountability. The rhetoric of law has distinct advantages when different political parties control the legislative and executive branches. If Congress retaliates politically for executive missteps, those missteps take on the appearance of mere partisan differences. Conversely, the executive encounters more difficulty defending what can plausibly be characterized as illegality. Yet, whether the sharpened post-Watergate focus on the legal accountability of even our highest executive policymakers has done anything to conform their behavior with greater certainty to the views of the electorate remains unclear. Legal accountability is a "good," but it is not all that accountability has to offer.
Congress' tum toward legality as the rubric for accountability also coincides with an institutional development worthy of intensive study -the advent of inspectors general. 80 Since the mid-1970s, Congress has turned increasingly to this mechanism both to help assure congressional access to information about agency operations and to help monitor agency compliance with law. The most dramatic extension of the inspector general concept is its inception in the Central Intelligence Agency, 81 an organization that was barely under any system of accountability outside the executive branch until reforms inspired by the Church Committee report of 197 6 . 82 Yet another indicator of the increasing tendency of law to structure politics is the explosion of litigation during the 1970s concerning separation of powers issues. To cite one crude, but revealing statistic, the phrase "separation of powers" appeared in federal court of appeals opinions 185 times between 1960 and 1969, 559 times between 1970 and 1979, and 1273 times between 1980 and 1988. 83 The increase in separation of powers litigation is consistent with other evidence that interbranch conflicts are escalating and are more frequently being debated, if not always resolved, in legalistic terms. Among the conflict's innovative forms is the debate over the juridical significance of presi- 80 [Vol. 89:837 dential signing statements in delimiting the meaning of statutes. 84 Although these developments suggest an increasing tum to formal legal mechanisms and formal legal rhetoric as instruments of accountability in our political life, this is not the whole story. There is an important push within government for moving beyond what are often decried as the excessively costly and excessively adversarial common modes of major policymaking. 85 In its most recent session, Congress authorized both agency arbitration 86 and negotiated rulemaking 87 as mechanisms for streamlining both formal adjudication and informal rulemaking. Whether these authorizations will promote substantially innovative activity is unclear. A significant tum in their direction, however, could result in a changed understanding of the relationship of administration to "the people."
A new relationship is perhaps easiest to see in the case of negotiated rulemaking. Under the new Negotiated Rulemaking Act, agencies are authorized to formulate proposed rules through a process of negotiation with those interests most significantly affected. This procedure does not involve the sort of wholesale investment of government power in private decisionmakers overturned in Schechter Poultry. 88 The formulation of a negotiated rulemaking committee is itself subject to public notice and comment. 89 In addition, the committee produces a proposed rule, which, to become effective, must be adopted by an authorized administrator following notice and comment. 90 Any final rule is subject to judicial review to the same extent 84 its legislative authority to trade or industrial associations or groups so as to empower them to enact the laws they deem to be wise and beneficent for the rehabilita· tion and expansion of their trade or industries."). 89 . Negotiated Rulemaking Act, supra note 87, at § 584(a). 90 . The anticipated product of a negotiated rulemaking committee is described as a "proposed rule." Negotiated Rulemaking Act, supra note 87, at § 586(f). Nothing in the Act ex· empts the proposal, once offered, from the otherwise applicable rulemaking provisions of 5 u.s.c. § 553.
that it would have been had the agency not engaged in negotiated rulemaking. 91 Although the Act thus preserves the formalities of official government responsibility for decisionmaking and unfettered opportunities for public input, in operation it could quite easily result in changes in the nature of private interest representation in policymaking. This process is thus worthy of extensive empirical and theoretical study.
The past quarter century of administrative law can be assessed in light of our foundational administrative law case, Marbury v. Madison . 92 John Marshall, of course, constitutionalized the distinction between judicially reviewable ministerial obligations of public officials and their political acts, for which an official is "accountable only to his country in his political character, and to his own conscience." 93 The substantial innovations of the past twenty-five years effectively have reduced the scope of the latter category. Yet, while law's jurisdiction over politics expands, unease remains over the formalizing or judicializing of administration, and innovations have appeared in the mechanisms by which administrative discretion is respected, even advanced. It is still too early to discern whether this constellation of activity will give rise over time to new understandings of the nature of accountability.
B. Government Obligation and Discretion
Locating a governmental system along the "obligatory-discretionary" axis is a daunting interpretive task. First, even under a view of government as discretionary, certain legal principles, such as the nondiscrimination principle, may operate to ensure some significant substantive benefits for great numbers of people. Moreover, as always, legal theory and political practice may not coincide. A government that expressly disavows any obligations to the citizenry may decide, as a matter of discretion, to provide a substantial array of welfare benefits for all citizens. A government, the constitution of which guarantees all sorts of minimum benefits, may implement those guarantees in a more or less meaningless way.
In the United States, both the New Deal and the Great Society marked significant moves in ideology and practice towards an obligatory view of government. The shift in practice came :first. Total public welfare expenditures by federal, state, and local governments more 91 . Negotiated Rulemaking Act, supra note 87, at § 590. than doubled in the two years between 1932 and 1934. 94 The sixty percent increase between 1966 and 1968 marked the next greatest twoyear jump. 95 By 1970, the shift in legal interpretation was evidenced by judicial acceptance of key aspects of Charles Reich's "new property" thesis of 1964, 96 most markedly the disavowal of the "right -privilege distinction" in the administration of public benefits. Legislative decisions during the 1960s substantially increased the variety of social benefits distributed on an entitlements basis. Because of judicial decisions, most importantly Goldberg v. Kelly, 91 the confined discretion under which social benefits were distributed resulted in an elaborate system of procedural protections against the loss of those benefits.
From these developments alone, one might safely conclude that the period of 1930 to 1970 marked a real change in public law. One might also safely say that the period from 1975 to 1985 did not advance the trend toward obligatory government. Between 1975 and 1984, total government spending as a share of gross national product grew from 33.1 to 33. 6% . 98 During that same period, however, means-tested transfer payments and targeted spending for education and training each declined a tenth of a percentage point. 99 The growth that did occur in poverty spending's share of GNP resulted fropi increased social insurance payments, most notably health and unemployment insurance. too This picture does not reveal whether we have actually moved back toward a pre-New Deal vision of government or have simply failed to advance as far in the direction of government obligation as seemed plausible in the late 1960s. Indications for the future are likewise mixed.
In terms of federal public law, the Burger and Rehnquist Court has shored up the discretionary theory at nearly every tum. The Court declined to afford special constitutional protection to poor people, or to discern a fundamental right to education. tot It exempted "innocent" wealthy suburbs from the school desegregation obligations 94 . U of overburdened and racially isolated cities. 102 It created both substantive and procedural obstacles to litigative attempts to place lowincome housing in wealthy neighborhoods. 103 It also held that states have no obligation to subsidize abortions for poor women, whether or not therapeutically indicated and whether or not the states fund health care related to childbirth. 1 04 The Court has implemented the state action doctrine to immunize from constitutional review publicly licensed private institutions, even if they rely on public funding. 105 It has erected procedural barriers to private lawsuits seeking relief from government delay or inaction in the implementation of administrative programs. 106 i:t has declined to provide procedural protections against government decisions that, however serious for individuals, do not deprive anyone of what the Court formally defines as "liberty" or "property." 10 1 When it does recognize the applicability of procedural due process, the Court assesses the plaintiff's procedural entitlements through a highly instrumental calculus that takes no express account of any inherent value in giving government beneficiaries some control over decisions affecting them.1os
DeShaney v. Winnebago County Department of Social Services 109 is
the Court's most recent statement on the precise issue of affirmative government obligations. The DeShaney majority refused to impose any liability on state officials who r~peatedly declined to remove from paternal custody a boy who was, to the knowledge of the state agency, almost certainly the repeat victim of his father's physical abuse and who ultimately suffered brain damage from a brutal beating inflicted by his father. The majority reasoned that, because the state was not initially responsible for the child and father living together, the state had no affirmative duty to protect the child. 110 This array of decisions implicitly and sometimes explicitly conveys the Supreme Court's discretionary vision of government. This vision, however, may be less a reversal in course than a failure to move as far in the direction of obligatory government as the Warren Court might [Vol. 89:837 have moved had it endured another decade. At least some Warren Court precedents provided substantial arguments for the dissents in the various cases just discussed, but none of the "anti-obligatory-government" decisions from the early 1970s onward required the overruling of any prior case. The Warren Court had not identified a fundamental right to education, health care, minimum income assistance, or housing. Nor had it overturned the Civil Rights Cases. 111 S. 186 (1986) , which refused to afford fundamental rights Public law has changed course during the past two decades not so much at the level of legal interpretation. Rather, one might more easily locate change at the level of political discourse and government finance. Many federal programs providing health care, housing assistance, employment training, student aid, and various forms of social insurance were cut or eliminated between 1979 and 1985. 118 The increases that did occur in dollar outlays for the poor during this period represented chiefly the increased use of medical services by Medicare and Medicaid enrollees and the impact of inflation in the health care field, which generally outstrips general price inft.ation. 1 19 In 1985, the Urban Institute conducted a study in four cities of federal, state, and local assistance programs directed at abused, neglected, and dependent children, the chronically mentally ill, and low-income elderly people.120 That study concluded that the federal government had substantially cut back its efforts for each of these populations, and that state, local, and private efforts did not fill the resulting gap. 121 The effect of federal cutbacks was especially profound on black families, many thousands of which fell below the poverty line as a result. The national poverty rate worsened between 1980 and 1983, although, by 1987, it returned to the 1980 levei. 1 22
The official ideology of the Reagan administration was one of government minimalism. The shift in presidential imagery from "Great Society" to "safety net" is itself telling. The book of the decade for Reagan ideologists was Charles Murray's Losing Ground, 123 which argued that increased public spending for the poor actually increased the poverty rate. The book's academic and general popularity is not simple to explain. Murray systematically ignored available evidence of successful government programs to improve employment, education, health care, and income. to Great Society programs were often in place long before those programs.125 Murray argued (on dubious data) that increased welfare spending during the 1960s created disincentives to work,, but failed to explain why decreases in Aid to Families with Dependent Children spending during the 1970s had no positive impact on employment. 126 It is hard to avoid the conclusion that the adulation heaped on the book was partly connected to an official desire to believe a thesis that was unrelated to the merits of the argument.
The durability of the Reagan Administration's domestic agenda is, however, far from certain. During the 1980s, many state and local governments simply did not follow the Reagan Administration's lead in abandoning "Great Society thinking." The response of the states was uneven, but even economically troubled states sometimes manifested a value commitment to protecting the poor that was entirely consistent with public law values of the 1960s. 12 ' Moreover, at the moment Congress appears intent on renewing its commitment to social welfare legislation. The Americans With Disabilities Act of 1990 128 is the most dramatic example. Although technically an antidiscrimination law, 129 the Act's operation in service areas that government quite certainly will not abandon, such as transportation, renders the Act an effective guarantee of increased support for its beneficiaries.
Presently, the federal deficit poses the main political obstacle to major innovations in child and health care. Even so, in its last session, Congress voted to guarantee Medicaid coverage to all poor children through age eighteen, 130 to establish tax credits for the purchase of child health insurance, 131 to increase funds for childhood immuniza- REASSESSMENT tion, 132 ' to increase Head Start appropriations substantially, 1 33 and to help finance state efforts to subsidize child care services. 134 Congress additionally authorized over $57 billion over the next two years for the first major overhaul of federal housing programs since 1974.1 35 What if Congress did legislate the Reagan Revolution out of existence by enacting such programs as universal health insurance, increased social welfare spending, and a guaranteed minimum income? Would such developments mark the advent of a "new" public law? The answer to that question must be "not necessarily." Whether improved programs of social welfare would actually mark another shift in governmental policy away from the pole of discretion and toward the pole of obligation would depend on prevailing understandings about the social and cultural significance of such programs. As Charles Reich emphasized in a recent essay, the objective of a "new property" legal system is to provide individuals with the sort of material support that would shore up individual autonomy and personal liberty against the state. 136 The deployment of new social programs, accompanied by conditions for participation that dictate how beneficiaries conduct their lives, however, would run in direct opposition to Reich's vision. 137 A dramatic example of this phenomenon is recent legislation that permits, and in some cases mandates, the disqualification of medically identified drug addicts from certain federal programs, including Aid to Families with Dependent Children. 138 We would not have a new obligatory form of government if government may deprive persons of even their most basic social benefits because of antisocial behavior, especially if that behavior is unrelated to the need for benefits in the first place.
C. The Penetration of Public Law
Whether the objectives that professors and bureaucrats discern in our public law have life outside the academy and government offices is yet another dimension of the relationship between government and the people that may be relevant to the assessment of a New Public Law. It [Vol. 89:837 would be fascinating to know more about what legal anthropologists call the penetration of our public law system, to determine to what degree it realizes its ambitions for the regulation of day-to-day conduct. 139 There are a number of reasons for thinking that change might be occurring on this front, although the extent of this change is exceedingly hard to measure. The upswing in state and local administrative activity, in part a consequence of Reagan federalism, increases the likelihood that individuals and small businesses, too small to attract the attention of federal administrators, will find themselves more deeply enmeshed in administrative activity. Furthermore, many corporations and private businesses have only recently institutionalized in a truly comprehensive way certain public law norms that the federal government articulated during the 1970s. Consider, for example, the administration of equal employment opportunity. Even if the years between 1965 and 1980 witnessed a sharper rate of reduction in some overtly discriminatory business activity, 140 it is likely that improved personnel training, access to more sophisticated research, and the simple acquisition of experience have resulted in greater professionalism since 1980 in the EEO offices of corporations, universities, and other large organizations. These offices probably communicate more today with their organizations on the requirements and expectations of federal and state civil rights agencies.
If, over time, Americans become more deeply immersed in public law and government bureaucracy, such experience may erode the sense of government as both exceptional and intrusive that has long been a key to U.S. political ideology. Such change, however, is likely beyond ready observation. Perhaps some revolutions creep in upon the citizenry unnoticed.
IV. THE IDEOLOGY OF PUBLIC LAW
A third, even more elusive variable through which to assess change in public law is the nature of the ideological commitments it embodies. What do key public law actors think they are doing? What purposes do they seek to fulfill? Such questions, of course, do not exist independently from those discussed above concerning the prevailing 139 . For a summary of research on involvement with the legal process by individuals in the U. S theories of institutional interrelationship and the obligations of government to the people. Yet, the questions of ideological commitment do pose distinct issues, and analysis of public law from this perspective may yield clues about legal change that are not evident from other variables.
The past twenty years have witnessed significant changes in congressional and administrative policymaking activity that may reflect or facilitate ideological change. One such change is the central prominence the federal budget has assumed for policymaking activity. Whether the cause is the breakdown in party discipline, the differential partisan control over the two elected branches,· public ambivalence over basic legislative goals, the decentralization of congressional power, or something else, appropriations measures are just about the only legislation upon which members of Congress are confident that they will have to act. The fall 1990 budget deal was featured more prominently in the media than virtually any other legislative activity, inclu~ing major social and environmental initiatives in the lOlst Congress. The economic shock of the Arab oil embargo, the inflationary spiral in the late 1970s, and the ballooning deficits of the 1980s have helped to shift government attention away from a Kennedy-Johnson agenda of civil rights and social welfare to a conservative agenda of achieving growth and preserving economic order.
Such a pattern, of course, may change -and change may be well augured by the sorts of recent legislative initiatives catalogued in the previous discussion. Yet, the displacement of the Great Society and populist concerns by a more elite, economics-driven agenda may be reinforced by other institutional developments. The past twenty years have witnessed an extraordinary bureaucratization of Congress 141 and an institutionalization within the executive branch of a culture of policy analysis that favors cost/benefit analysis over "simple justice."1 42 Franklin Roosevelt said it was better for government to fall short in the struggle for social justice than to abandon the struggle; 143 modem 141. Broder Feb. 17, 1986 , at 9, col. 1.
142. The major current executive order on regulatory analysis requires agencies to follow cost/benefit analysis to the extent permitted by law; it makes no reference to distributive justice concerns. Exec. Order No. 12 REv. 533, 559 (1989) . This institutional development would seem to have the necessary consequence of proliferating cost/benefit approaches to regulatory analysis.
143. Address at Ogelthorpe University, Atlanta, Georgia (May 22, 1932) , reprinted in J. BARTLETI, FAMILIAR QUOTATIONS 779 (1980) ("The country needs and, unless I mistake its government has tended to ask whether we can afford nobility.
As a constitutional lawyer, I naturally seek the government's ideological pulse in one of the most conspicuously ideological components of public law, the rhetoric of the Supreme Court. That focus has its problems: just as one encounters difficulty divining an ideology shared by all of Congress, one faces obstacles attributing a common vision to a court that is not only multimembered, but also varying in its membership, even within time periods customarily denoted as "the Warren Court" or "the Burger Court." Moreover, the immediate impact of the Court's vision on other institutions or on the lives of individual people is not obvious; legislatures and state courts are also rhetorical and citizens may be more aware of and attentive to those institutions.
Yet, some focus on the Supreme Court is defensible. More than other public law institutions, the Supreme Court is pressed to explain itself-at what seems to be increasing length-and its explanations, as well as its results, are widely publicized. The Court's rhetoric is a model for other institutions, sometimes shaping, for example, the rhetoric of legislation as well as the opinions of other courts. 144 Just as it is common to speak of the Marshall Court as having a nationalist vision or of the late nineteenth-century Court as having a laissez-faire capitalist vision, it is possible to ascribe a common vision to the Warren and Burger Courts. The most familiar label for this vision is perhaps "integrationist," although "inclusionist," though a neologism, might be more accurate. Despite the variety of authors, the wide range of particularist doctrinal concerns, and some obvious differences in normative perspective, the Court's opinions from 1954 to 1980 systematically presume that a guiding purpose of constitutional interpretation should be the inclusion of historically disempowered groups within the U.S. "mainstream."145
The paradigm example of this commitment is, of course, race. of formal models of equality to capture the powerlessness historically enforced on black Americans. "Separateness," the Court said, was "inherently unequal." 147 This statement would be incomprehensible without a cultural interpretation that assigned different meaning to white and black experiences during segregation. 148 Over the next twenty years the Court likewise rejected successive state attempts to achieve "desegregation" without actually ensuring the inclusion of black public school students into all-white institutions. One Virginia county reasoned that, if the problem was state-sponsored segregated public schools, then it would eliminate all public schooling. Another Virginia county asserted that it would eliminate formal barriers to integration by giving everyone "freedom of choice," but reassigning no one attending an all-black or all-white school. The Court responded negatively in both instances. 149 The Court similarly rejected the argument that all observable racial imbalances should not have to be redressed because some of it would have occurred even absent de jure segregation. 150 The Court thus required states to eliminate dual school systems "root and branch." The Court was not satisfied with meager attempts to eradicate formal barriers to integration.
The Court's commitment to racial inclusion during the 1950s and 1960s was evident in other cases, as well. The Court substantially eviscerated the public/private distinction, without actually overturning the state action doctrine, to prevent Texas' successive attempts to disenfranchise black voters. 151 The Court, typically through per curiam opinions, also extended the "separate is inherently unequal" doctrine to every other segregated public facility brought to its attention. 152 The disproportionate number of blacks among ·arrestees, death row inmates, and poor people was a likely factor in the Court's treatment of criminal suspects, capital punishment, and due process protections for welfare beneficiaries. [Vol. 89:837 Perhaps most remarkably, the moral imperative of the race cases spilled over, chiefly during the Burger era, to the protection of other historically disempowered groups. The Burger Court crystallized a more effective constitutional stance on behalf of women, 153 aliens, 154 and children of unmarried parents, 155 sometimes through the reworking of equal protection doctrine, sometimes through the reinvigoration of substantive due process. Lower courts, following the Court's lead, were often expansive in redressing !he complaints of prisoners, mental patients, and the disabled. 15 6 In general, this body of jurisprudence deployed three inclusionary strategies. The first was, of course, an increasingly generous interpretation of constitutional rights that could be invoked in litigation even by the politically unpopular. Inequality often appears as a group problem, and constitutional rights inhere in individuals, not groups. Yet, any resulting awkwardness in the Court's doctrinal discussions of social reality did not deter the Court's innovation. The most obvious example of this phenomenon is the reapportionment cases, which revolutionized state politics, but discussed political power with a seemingly deliberate obliviousness to the role of group effort in achieving political success. 157 The second strategy was the licensing of ambitious equitable remedies, aimed at restructuring institutions to assure greater responsiveness to those formerly excluded. 158 Finally, the third strategy, closely related to the other two, was placing tradition in a disfavored position as a source of constitutional understanding. A particularized understanding of some constitutional phrase rooted in eighteenth-or nineteenth-century history is likely to take no cognizance of a late twentieth-century integrationist understanding of social reality. Hence, one finds fewer Supreme Court adjudications of rights during the 1970s that are dependent on early legal understandings. 159 Of course, even if it is plausible to ascribe an integrationist vision to the Court, it would be incorrect to regard the vision of either the ' Warren or Burger periods as one of comprehensive inclusion. Anyone who thinks, for example, that Bowers v. Hardwick 160 is the high water mark of Supreme Court homophobia should read Boutilier v. Immigration and Naturalization Service, 1 6 1 the Warren Court's decision upholding the exclusion from the United States of gay or lesbian aliens. Still, ascribing an integrationist vision to both the Warren and Burger courts yields a more plausible interpretation of the elements of continuity and discontinuity between the two periods. The Burger Court was the more innovative in extending the inclusionary perspective to new groups, even though it was not as prepared as the Warren Court to implement the protections of this perspective. For example, the Burger Court appeared to regard criminal suspects as having presumptively opted out of any claim to inclusion in community norms. Even in this regard, however, one may easily overemphasize the degree to which the Burger Court criminal procedure opinions amounted to a doctrinal counterrevolution. 162 Further, although the Burger Court expanded the understanding of rights, it stringently construed the procedural barriers to invoking those rights in court. In particular, the Court's hostility toward generalized grievances, coupled with its insistence on a showing of injury particularized to individual plaintiffs, made it more and more difficult to use federal litigation as a weapon against government delay or inaction in the implementation of social programs. 163 Perhaps the most serious limitation of the Burger Court's vision, however, was its unwillingness to consider government indifference to poverty as a constitutionally redressable problem. Rodriguez, the Court refused to find a denial of equal protection even when state funding formulas meant that poor school districts, that taxed themselves at a higher level of effort than wealthy districts, could not obtain anywhere near the same per capita student expenditure as in wealthy districts. Milliken barred judges from including suburban districts in metropolitan desegregation remedies absent proof that those districts were culpable through official acts for segregation in the core urban area. Harris relieved the state of any obligation to fund poor women in the exercise of their constitutional right to choose abortion, even when (a) the abortion was therapeutically indicated, (b) the lack of funding rendered the abortion unavailable, and (c) the state was unable to provide any alternative to abortion that would respect a poor woman's decision to terminate her pregnancy. These cases necessarily result in the insulation of relatively more affiuent persons from any constitutional obligation to support poor people through public funding or shared public services. These cases may typically be regarded as breaks with the Warren Court, although they may more accurately be viewed as failures to advance in the direction of the Warren Court. Because the Warren Court did not overrule the state action doctrine, the Burger Court was able to portray its allegiance to a vigorous public/private distinction as a continuation of doctrine. Although the Warren Court did decide some cases of special benefit to poor people, such as Shapiro v. Thompson, 167 it did not articulate any general principle of protection for the poor. A history of the Burger Court would more aptly be titled Promises Unfulfilled than Paradise Lost.
The elevation of William Rehnquist to Chief Justice, coupled with the ascension to the Supreme Court of Justices Scalia and Kennedy, and to a more limited extent, O'Connor and Souter, casts obvious doubt on the durability of the integrationist vision. Justice Scalia, in his self-professed formalism, comes closest to a candid expression of a substitute vision, a vision in which the Court's guiding objective would not be including the disempowered, but empowering majorities -or more accurately, groups powerful enough to produce results -to work their will through legislatures. 168 The conspicuous exception to this deference is Justice Scalia's hostility to politically adopted affirmative action, 169 a hostility that evokes some unease regarding the neu- 167 . 394 U. S. 618 (1969) . 168 . E.g., Employment Division v. Smith, 110 S. Ct. 1595 Ct. (1990 trality of his vision. With that glaring exception, however, majority empowerment seems the order of the day.
Does the ascendancy of this vision mark the advent of a new public law? Although I find it hard here to discipline wishful thinking, the answer is, not yet, probably not ever. A combination of reasons leads to this result. First, only Scalia and Rehnquist seem systematically enamored of the majority empowerment view. Justice O'Connor and Justice Kennedy, who embraces Scalia's formalism in some respects, have sought to distance themselves from Scalia's historical particularism. 170 In Employment Division v. Smith, 171 Justice O'Connor, while concurring in Justice Scalia's holding, seemed positively frightened by his unwillingness even to consider whether a minority church was entitled to a free exercise exemption from an Oregon law against peyote use. 172 Second, the rejection of Robert Bork's nomination to the Court was an emphatic political rejection of the Scalia vision. 173 In most respects, Justice Scalia regularly echoes, in a more affable way, Bork's view of constitutional interpretation. Although only time will reveal the operational philosophy of Justice David Souter, his confirmation hearings were extraordinary. One could only watch awestruck as this so-called conservative Republican from one of the Union's .most conservative states delivered answer after answer to senatorial questions in a manner surely more reminiscent of Justice Brennan than of Judge Souter's supposed jurisprudential camp. 17 4 Third, neither Justice Scalia nor his ideological allies has been able or willing to operationalize their philosophy in a coherent or consistent way. The distrust of ahistorical principle as a source of individual rights adjudication evaporates when Justice Scalia begins to speak of the structural side of the Constitution. 175 On the individual rights [Vol. 89:837 front, Justice Scalia appears to approve of historical concern regarding the establishment clause, 176 but advocates equal protection as "colorblindness" without any serious historical analysis. 177 His insistence on bright-line, highly particularized rules that judges may impose without any conscious exercise of discretion is totally at odds with the way judges always have judged. For example, he has repeatedly challenged Roe v. Wade 178 on the ground that it requires judges actually to decide between competing values. 179 That objection rings hollow against a multicentury history of judges applying innumerable doctrinal standards in just that way.180 Fourth, the formalism of Justices Scalia and Kennedy, most notably, conflicts with interpretive theory as currently practiced in just about every other human discipline. The various strains of postmodernism -poststructuralism, feminism, deconstructionism, critical theory -increasingly preoccupy our political and social theorists, literary critics, sociologists, anthropologists, historians, artists, and theologians. Against their rich debates, an unadorned call to "just" read the text, and "nothing but the text," seems to ask either an impossibility or a tautology. Reading the Constitution without any culturally laden filter is impossible. On the other hand, interpreting society is still reading a "text."
Finally, the majoritarian vision lacks a compelling moral justification. This vision is difficult to link with our antimajoritarian Constitution.181 It is out of step with the country's current social predicaments. While the Rehnquist-Scalia wing worries about activism in the pursuit of integration, our other political elites -including corporations, universities, and, of course, legislatures -seem increasingly preoccupied with the threat posed to U.S. economic primacy and social stability by our failure to encompass larger numbers of our citizens into our educational, political, social, and economic mainstream. We are living in a time in which we cannot easily disentangle the civil 176 . In County of Allegheny v. ACLU, 109 S. Ct. 3086 (1989) , Justice Scalia joins the historically-minded opinion by Justice Kennedy concluding that the establishment clause permits the erection of holiday-time religious displays on public property. 109 S. Ct rights agenda from the agenda of enlightened economic self-interest for the country.
The most obvious discontinuity between the integrationist vision and the politics of the Rehnquist Court is the Court's hostility to politically voluntary programs of affirmative action. How this hostility will translate into actual differences in the allocation of government benefits is hard to assess, especially because the Court's divisions on the issue make it difficult to anticipate even the adjudication of particular cases. Whether more inclusive programs of social reform would have a lesser impact in combating poverty and discrimination is also not clear. To argue that the affirmative action cases will ultimately produce an abandonment of the integrationist judicial vision seems premature.
CONCLUSION
Analyzing the structures, relationships, and ideologies characteristic of our public law yields a mixed picture regarding whether that public law is significantly changing. The Reagan period did witness both new public law rhetoric and increased presidential oversight of administrative policymaking. Congress did approve real cutbacks in those programs that come closest to manifesting a public philosophy of community obligation to the poor and to historically disadvantaged groups. Yet, much of the rhetoric has been ineffective. Presidential intervention can work in liberal, as well as conservative directions. The direction of public support for social programs is upward. Although agencies have innovated in decisionmaking procedure, no major change in conventional legal understanding of the powers of significant social decisionmakers or of the constitutional relationship of government to the people has taken place. The post-1980 Supreme Court has shown itself less explicitly committed to the integrationist visions of the Burger and Warren years primarily with regard to affirmative action. The long-term operational impact of the Court's suspicions of affirmative action is, however, uncertain.
Having said all this, I nonetheless confess to anxiety that I am missing something. ·something about public law does feel new. The question is what. My sense is that what is new since 1970 has chiefly been the volume of the right-wing voice. This voice may not have achieved much in concrete terms, but those of us whose allegiance is to a different vision have, nonetheless, had to argue with it more. The right-wing voice -whether of a law-and-economics sort or of just a traditionalist sort -has been insistent enough to put the integrationist, communitarian, checks and balances voice on the defensive against the voice of laissez-faire, individualism, and presidentialism. The leftliberal voice, perhaps lulled into false confidence by the absence of effective right-wing challenge during the 1960s, has not been as aggressive as it should be in articulating the positive moral vision that animates it and the historical narrative that supports it. That, too, seems to be changing if the effiorescence of new journals is a guide. 182 This hypothesis suggests a possibility implied in the opening section of this essay -the possibility that change is not something that "happens" and that we "notice," but that it is an ever-present interpretive possibility to which we are sometimes drawn, and sometimes not. Looking at numbers and cataloguing programs does not much support the case for an immanent new theory of the state. A potential, even if incomplete case for newness is stronger when we talk about rhetoric, ideology, and commitment. To paraphrase Justice Stewart's stance on pornography, we know change when we interpret it.
The reading of reality that this essay offers perceives more continuity than innovation in the public law of the past fifteen years. What it also implies, however, is a surprising dynamism in the process of remaining stable.
